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SwITcHMEN’s Union oF NortH AMERICA, GENERAL ADJUST- 
MENT COMMITTEE—-SOUTHERN Paciric COMPANY, SWITCH- 
MEN’S Union or Norto America; Nei. T. SPEIRS, as 
International Vice President, Switchmen’s Union of 
North America, and JoHN R. Burcr, as General Chair- 
man and as Acting General Chairman, Switechmen’s Union 
of North America, 


Appellants, 
vs. 


SouTHERN Paciric COMPANY, a corporation; BROTHERHOOD 
or RAILROAD TRAINMEN, a voluntary association; THE 
GENERAL COMMITTEE, BROTHERHOOD OF RAILROAD TRAIN- 
MEN, a voluntary association; J. J. CORCORAN, as General 
Chairman, General Committee, Brotherhood of Railroad 
Trainmen; J. E. TeEaGur, as Secretary, General Com- 
mittee, Brotherhood of Railroad Trainmen, 

Appellees. 


APPELLEES’ BRIEF. 


JURISDICTION. 

The District Court had jurisdiction of this action 
purewant to 28 U.S.C.A. See. 1332, Sec. 1337, Sec. 
2201. Southern Pacific Company, a corporation, plain- 
tiff, is a corporation organized and existing under the 
laws of Delaware (T.R. 4, 42). The defendants are 
residents and citizens of states other than Delaware 
(T.R. 4, 5, 43). Exclusive of interest and costs the 
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amount in controversy exceeds the sum of $3,000.00. 
The case therefore involves diversity of citizenship for 
a sum in excess of the jurisdictional requirement, 28 
U.S.C.A. See. 13832 (T.R. 48). 


This court has jurisdiction of this appeal under 28 
U.S.C.A. Sec. 1291. 


QUESTION INVOLVED. 

The only issue or question involved in this appeal 
is clearly stated in the memorandum opinion filed by 
the District Court, and is: 

Whether under the Railway Labor Act, as amended 
in 1951, (45 U.S.C.A. Sec. 151 et seq.) an agreement 
was lawfully entered into between the Southern Pa- 
cific Company and the Brotherhood of Railroad Train- 
men, which agreement provides for the deduction of 
‘‘neriodic dues, mitiation fees, assessments and 1in- 
surances’’ from the wages of members of the Brother- 
hood of Railroad Trainmen who are employed by the 
Southern Pacific Company, notwithstanding the fact 
that certain of the members of that Union on occasions 
work as yardmen and are therefore subject to the col- 
lective bargaining agreement between Southern Pa- 
cific Company and the Switchmen’s Union of North 
America* (T.R. 35). And see opinion, appendix. 


*The National Mediation Board has certified the Switchmen’s 
Union of North America, a voluntary association, as the exclusive 
collective bargaining representative of the craft of yardmen. 
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SUMMARY OF ARGUMENT. 

Throughout the balance of this brief the Brother- 
hood of Railroad Trainmen will be referred to as 
B.R.T. and the Switchmen’s Union of North America 
will be referred to as S.U.N.A. 


It is the position of the appellees that the agreement 
between the Southern Pacific Company and B.R.T. 
which provides for the deduction of periodic dues, in- 
itiation fees, assessments and insurance from the 
wages of employees of the Southern Pacific Company 
who are members of the B.R.T. is a lawful and valid 
agreement. That such an agreement is in accord with 
the proper interpretation of the provisions of the 
Railway Labor Act (45 U.S.C.A. 151 et seq.) as 
amended. 


Section 2 Eleventh (b) of the Railway Labor Act 
authorizes the making of dues deduction agreements. 
It is the contention of the appellees that the only logi- 
eal and effective application of this permission to 
make dues deduction agreements is to read that per- 
missive section with the next following subsection of 
Section 2 Eleventh, which is Section 2 Eleventh (¢) 
(45 U.S.C.A. 152 Eleventh (c)). That section provides 
and means that the requirement of membership in a 
labor organization under a union shop agreement can 
be satisfied as to any individual employee working as 
a yardman, if he maintains membership in the B.R.T,, 
because the B.R.T. is an organization national in 
scope, organized in accordance with the Act and ad- 
mits to membership employees of a craft or class in 
any of the four services referred to in the Act, engine, 
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train, yard or hostling. Being such an organization 
the B.R.T. thus has the right to enter into a dues de- 
duction agreement with the employer Southern Pa- 
cific Company. 


To hold otherwise would prevent a logical applica- 
tion of the amended statute. For, due to the frequent 
change of work by the employee in operating service 
from one class to the other, that is, from yard service 
to train service and vice versa, there would be a con- 
stant conflict which would, in effect, nullify the per- 
mission granted by the amended Act to enter into such | 
agreements. 


ARGUMENT. 
it. 


THE RAILWAY LABOR ACT PROVIDES FOR CHECK-OFF OF 
DUES AGREEMENTS, WITH QUALIFIED LABOR ORGANIZA- 
TIONS WHETHER OR NOT THAT ORGANIZATION IS THE 
DESIGNATED COLLECTIVE BARGAINING UNION. 


Section 2 Eleventh, of the Railway Labor Act (45 
U.S.C.A. Sec. 152 Eleventh) provides: 


‘‘Notwithstanding any other provision of this 
chapter * * * any carrier ov carriers defined in 
this chapter and a labor organization or labor or- 
ganizations duly designated and authorized to 
represent employees in accordance with the re- 
quirement of this chapter shall be permitted * * *. 


‘“(b) to make agreements providing for the de- 
duction by such carrier or carriers from the wages 
of its or their emplovees in a craft or class and 
payment to the labor organization representing 
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the craft or class of such employees, of any peri- 
odie dues, initiation fees, and assessments * * *. 


““(e) The requirement of membership in a labor 
organization in an agreement made pursuant to 
subparagraph (a) of this paragraph shall be sat- 
isfied, as to both a present or future employee in 
engine, train, yard, or hostling service, that is, an 
employee engaged in any of the services or ¢a- 
pacities covered in the First Division of para- 
graph (h) of section 153 of this title, defining the 
jurisdictional scope of the First Division of the 
National Railroad Adustment Board, if said em- 
ployee shall hold or acquire membership in any 
one of the labor organizations, national in scope, 
organized in accordance with this chapter and 
admitting to membership employees of a craft 
or class 1n any of said services; and no agreement 
made pursuant to subparagraph (b) of this para- 
graph shall provide for deductions from his wages 
for periodic dues, initiation fees, or assessments 
payable to any labor organization other than that 
in which he holds membership.”’ 


The provisions of the above Act make it clear that 
(1) check-off of dues is permissible (45 U.S.C.A. See. 
152 Eleventh (b)) when an employee is a member of 
a labor organization national in scope, organized in 
accordance with the Railway Labor Act, admitting to 
membership employees of a craft or class in the four 
services, engie, train, vard, hostling, (45 U.S.C.A. 
See. 152 Eleventh (¢)); (2) when the check-off of 
dues is made payable to the labor organization of 
which the employee is a member (45 U.S.C.A. 152 
Eleventh (¢)). 
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Those employees of the Southern Pacific Company 
who are members of the B.R.T. and maintain their 
membership in that organization certainly satisfy the 
union shop agreement, for the B.R.T. is the collective 
bargaining agent for the craft of trainmen (T.R. 5). 
There can be no other reasonable interpretation of the 
foregoing provisions of the Railway Labor Act. The 
amendment of 1951 expands the Act for the benefit 
of any labor organization that qualifies as a labor 
organization, national in scope, organized in accord- 
ance with the Labor Railway Act, and admitting to 
membership employees of the craft or class in any of 
said four services involved and which is the collective 
bargaining agent for any one of the three separate 
erafts of employees. The B.R.T. is such an organiza- 
tion (T.R. 5). 


Section 2 of the Railway Labor Act (Section 152 
of 45 U.S.C.A. 478) provides that ‘‘employees shall 
have the right to organize and bargain collectively 
through representatives of their own choosing’’, and 
provides that there shall be freedom from interference 
by the carrier and the general deduction of dues from 
wages are forbidden. 


However, the preceding section is qualified by the 
1951 amendment to the act known as the ‘‘Union Se- 
curity and Check-Off Agreements’’ (Section 2, Elev- 
enth (a), (b), (¢) of 45 U.S.C.A. 481-482) and this 
qualification allows a ‘‘labor organization or labor 
organizations duly designated and authorized to rep- 
resent employees in accordance with the requirements 
of the Railway Labor Act”’ to make agreements, etc. : 


‘‘(b) to make agreements providing for the de- 
duction by such carrier or carriers from the wages 
of its or their employees in a eraft or class and 
payment to the labor organization representing 
the craft or class of such employees, of any peri- 
odic dues, initiation fees, and assessments (not 
including fines and penalties) uniformly required 
as a condition of acquiring or retaining member- 
ship; Provided, That no such agreement shall be 
effective with respect to any individual employee 
until he shall have furnished the employer with a 
written assignment to the labor organization of 
such membership dues, initiation fees, and assess- 
ments, which shall be revocable in writing after 
the expiration of one year or upon the termination 
date of the applicable collective agreement, which- 
ever occurs sooner.”’ 


Under this Union Security Agreement the duly des- 
ignated labor organization authorized to represent em- 
ployees in accordance with the requirements of the 
Railway Labor Act shall be permitted (a) to make 
agreements that within 60 days following beginning of 
employment, all employees shall become members of 
the labor organization representing their craft or 
class. 

(c) That the above requirements of membership 
in a labor organization shall be satisfied ‘‘if said em- 
ployee shall hold or acquire membership in any one of 
the labor organizations, national in scope admitting 
to membership employees of train, engine and yard 
service. 


The organizations admitting to membership em- 
ployees in train, engine and yard service are the 
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Brotherhood of Railroad Trainmen, the Switchmen’s 
Union of North America, the Order of Railway Con- 
ductors and Brakemen, the Brotherhood of Locomo- 
tive Firemen and Enginemen and the Brotherhood of 
Locomotive Engineers (T.R. 91, 92, 93). 


In the light of the above provisions a yardman may 
belong to the Brotherhod of Railroad Trainmen or the 
Switchmen’s Union of North America or the Order of 
Railway Conductors and Brakemen. If he belongs to 
any one of these organizations he can qualify as com- 
ing under the Union Shop provisions of the Act (Sec- 
tion 2 Eleventh (c)) of the Railway Labor Act, 45 
U.S.C.A. 482, Section 152. This is so by the clear 
terms of the Act, even though the bargaining agree- 
ment is held by the Switchmen’s Union of North 
America or by the Order of Railway Conductors and 
Brakemen (T.R. 91, 92, 93). 


Similarly, a locomotive fireman working under a 
contract held by the Brotherhood of Locomotive Engi- 
neers could qualify under the Union Shop Agreement 
by belonging to the Brotherhood of Locomotive Fire- 
men and Engineman or by belonging to the Brother- 
hood of Locomotive Engineers, or an engineer working 
under a contract held by the Brotherhood of Loco- 
motive Firemen and Enginemen could qualify under 
a Union Shop agreement by belonging to the Brother- 
hood of Locomotive Firemen and Enginemen or the 
Brotherhood of Locomotive Engineers (T.R. 91). 


The above latitude is allowed operating employees 
in selecting one of the qualifying organizations in 
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which to hold membership irrespective of the organi- 
zation representing the craft in which he is employed. 


Thus, the statute allows members of the operating 
crafts to belong to a non-representing union. It was 
obviously the intention of Congress with regard to 
these members of the operating crafts to permit cross- 
membership and allow the worker to belong to which- 
ever union he wishes to. It follows logically and ob- 
viously that he should be allowed to assgin the money 
to pay his dues to that union. It would be utterly un- 
workable and contrary to the purpose and idea of the 
statute in allowing this cross-membership and to re- 
fuse to allow the assignment of dues to the union to 
which the man belongs. It may well be that such an 
interpretation could be made where there would only 
be one union to which the man could possibly belong, 
as in the non-operating crafts. For example, if the 
man could only belong to the railway clerks or the 
machinists, obviously it wouldn’t be proper for some 
other union to be authorized to collect his dues, but 
the situation with the operating crafts is entirely dif- 
ferent. 


It was also obvious that in the minds of those who 
drafted this legislation that there was a reason for 
excepting the operating crafts because of the fluctua- 
tion in business and the dual capacity in which these 
men have oceasion to work. The cross-representation 
provisions of the statute would be utterly unworkable 
and the dues deduction authority would be meanine- 
less if it were handled on any other basis than through 
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membership in an authorized union irrespective of 
whether that union happened to hold the contract with 
regard to the particular capacity in which the man 
might be working at any given time. 


Under the terms of the Dues Deduction Agreement, 
identified as Company File TRN 1-685 (T.R. 9, 10, 11, 
12, 13, 14, 15) effective August 1, 1955, paragraph 
1 (a) thereof merely provides for the deduction of 
dues payable to the Brotherhood of Railroad Train- 
men by its members from wages earned in any of the 
services or capacities covered in Section 3, First (h) 
of the Railway Labor Act, defining the jurisdictional 
scope of the First Division, National Railroad Adjust- 
ment Board. Conductors hold seniority as brakemen 
on their respective seniority districts and, likewise, 
brakemen, following promotion to conductors, hold 
seniority as conductors. For example, a brakeman 
who holds seniority as a conductor may work a por- 
tion of a month as a brakeman and a portion of the 
month as conductor. Similarly, he may hold a con- 
ductor’s job for several months and thereafter return 
to his position as a brakeman (T.R. 99, 108). Obvi- 
ously, if such an employee has signed a Wage Assign- 
ment Authorization payable to the Brotherhood of 
Railroad Trainmen, of which he is a member, it would 
be inconsistent for the carrier to deduct from earnings 
as a brakeman in one pay roll period and not be able 
to deduct from earnings as a conductor in another 
pay roll period when remitting to the Treasurer of 
the Local Lodge of the Brotherhood of Railroad 
Trainmen as provided in the Agreement. It may well 
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be that this man would be working under two differ- 
ent contracts, one to be held by the Brotherhood of 
Railroad Trainmen when he was working as a brake- 
man and the other possibly to be held by the Order 
of Railway Conductors and Brakemen when he was 
working as a conductor, but there would be a complete 
snarl if the dues deduction arrangement would depend 
upon the capacity in which he was working, rather 
than upon the membership in the particular organiza- 
tion. 


Likewise, the same situation would exist if a brake- 
man would work for a period of time in the yard 
service or a yardman work for a period of time as 
brakeman in road service. In the one instance he 
might be working in yard service under the contract 
of the Switchmen’s Union of North America and in 
the other instance he may be working in road service 
under the contract of the Brotherhood of Railroad 
Trainmen, but in either event the only practical way 
to make a dues deduction which he authorizes, is to 
recognize the organization to which he belongs and to 
which he has a right to belong under the union shop 
arrangement, with reference to the operating crafts. 
Any other interpretation would make the dues deduc- 
tion arrangement so complicated and so inconsistent 
with the idea of the right to belong to any of the oper- 
ating crafts at the employee’s option that it cannot be 
believed that it was the intention of the drafters of 
this legislation that any such result would follow. 


Under the provisions of Section 2, Eleventh (b) of 
the Railway Labor Act the Brotherhood of Railroad 
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Trainmen was authorized to negotiate with the South- 
ern Pacific Company a Dues Deduction Agreement for 
the reason that this organization represents the craft 
or class of trainmen on the Southern Pacific (T.R. 5). 
Paragraph (b) in other words, would exclude any 
organization not representing a craft or class of em- 
ployees in engine, train, vard or hostling service, en- 
gaged in any of the services defining the jurisdictional 
scope of the First Division of the National Railroad 
Adjustment Board, from entering into a Dues Deduc- 
tion Agreement with the Southern Pacific. In addi- 
tion, an organization authorized to enter into a Dues 
Deduction Agreement is similarly prohibited, under 
Section 2, Eleventh (c), from deducting dues from em- 
ployees who do not hold membership in the organiza- 
tion. There is, however, nothing contained in the 
language of Section 2, Eleventh (b), prohibiting such 
organization, authorized to make a Dues Deduction 
Agreement, from having wage assignments made pay- 
able to the organization by its members from wages 
earned in any of the services or capacities covered in 
Section 3, First (h), of the Railway Labor Act defin- 
ing the jurisdictional scope of the First Division, Na- 
tional Railroad Adjustment Board. The only other 
requirement of Section 2, Eleventh (b) is that the 
wage assignment authorization for deduction of dues 
payable to the organization must be voluntary upon 
the part of the individual employee. 
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Jal, 


INTERCHANGEABLE NATURE OF EMPLOYMENT AND LEGISLA- 
TIVE HISTORY ESTABLISH THE RIGHT OF THE B.R.T. 
TO ENTER INTO CHECK-OFF OF DUES AGREEMENT WITH 
THE SOUTHERN PACIFIC COMPANY. 


As pointed out above, the record in this case shows 
that in the railroad industry men whose principal 
employment is of one craft, for example, the craft 
of brakeman, are occasionally and sometimes fre- 
quently employed as members of another craft, for 
example, as conductors or as yardmen. 


Employees who work interchangeably in the sep- 
arate mentioned crafts nevertheless satisfy the union 
shop requirements according to Section 2, Eleventh 
(c) of the Railway Labor Act if they maintain mem- 
bership in any one of the organizations which holds 
a contract for any of the three separate crafts of em- 
ployees. Thus, a brakeman working as a conductor 
need not become a member of the Order of Railway 
Conductors and Brakemen in order to work as a con- 
ductor, or a member of S.U.N.A. in order to perform 
temporary work as a yardman. Consequently, through 
the qualified organization in which he maintains a 
membership, the employee can authorize dues deduc- 
tions. The argument of S.U.N.A. is, however, that 
when such an employee is working as a yardman or a 
conductor he cannot be a party to a dues deduction 
agreement in favor of the B.R.T. even though he is a 
member of the organization which holds the collective 
bargaining agreement for the craft (trainmen) in 
which he regularly works. It is evident that if this 


14 


view were to be upheld the dues deduction provision 
instead of affording a measure of protection for an 
individual employee against the possibility of being 
in default in his dues and therefore subject to dis- 
charge, would engender a false sense of security and 
might lead to the employee’s being in default although 
he had considered that he was fully protected. 


Appellants have at some length discussed the legis- 
lative history of Section 2, Eleventh of the Railway 
Labor Act and have made mention of the arguments 
presented by Mr. Harry See, Legislative Representa- 
tive of the B.R.T., before the Senate and House Com- 
mittee and also of the arguments of Mr. George M. 
Harrison, representing the non-operating unions. 
However, at page 26 of their brief it is stated that: 

‘‘Congress did not adopt either the amendment 
proposed by the B.R.T. or the bills originally 
sponsored by Mr. Harrison on behalf of the Rail- 
way Labor Executives Association.” 


It is apparent that both the House of Representa- 
tives and the Senate considered the arguments of both 
parties and then adopted the statute in its present 
form, which in effect adopts the position urged by 
Mr. See, by requiring that dues deductions are to be 
paid only to the union of which the employee is a 
member. 


With reference to the remarks of Mr. Harrison of 
the Railway Clerks, they cannot be considered sig- 
nificant with respect to the question here involved. 
The Brotherhood of Railway Clerks for which Mr. 


15 


Harrison was speaking is one of the non-operating 
unions representing employees who do not have any 
duties directly connected with movement of trains, 
engines or cars and particularly in representing any 
of the employees specifically referred to in Subsec- 
tion (c) of Section 2, Eleventh of the Railway Labor 
Act; that is, employees in engine, train, yard or 
hosthng service. There is relatively little, if any, 
movement of employees from one craft to another, 
for example, from clerks to telegraphers or mainte- 
nance of way to shop crafts such as takes place be- 
tween the operating crafts mentioned in Subsection 
(ec). The remarks of Mr. Harrison were addressed 
particularly to the situation of the non-operating em- 
ployees, the employees represented by the Brother- 
hood of Railway Clerks of which he is the President 
and Chief Executive Officer. Mr. Harrison obviously 
was not interested in the essentially different situa- 
tion of the operating employees for which the special 
provisions of Subsection (c) were enacted. 


It is clearly apparent that it was the intent of Con- 
gress that Subsection (b) of Section 2, Eleventh, upon 
which 8.U.N.A. relies should and must be read with 
Subsection (c) in order not to nullify or impair the 
provisions of the latter section which operates to ben- 
efit and protect employees in the classes of service 
covered by Subsection (¢). 

The union shop amendment was intended to be pri- 
marily for the benefit of labor organizations. How- 
ever, Congress certainly did not intend thereby to 
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impair or prejudice the rights of the operating em- 
ployees to work in more than one craft or class of 
service as these rights existed prior to the amend- 
ment, which would certainly happen if the amendment 
was to be interpreted as contended for by the ap- 
pellant. 


To argue, as the appellant does, that there is no 
prejudice to the employee because he can voluntarily 
pay his dues to the organization of which he is a mem- 
ber, begs the question. The employee has the right 
to join the organization of his choice, and so long as 
that organization is qualified under the provisions of 
the Railway Labor Act, he has the right under the 
amendment to authorize his employer to deduct and 
check-off to that union his dues assessments, ete. If 
any other interpretation was to be placed on the per- 
mission granted in the amendment to make such agree- 
ments, it would nullify that permission. The right of 
the employee to authorize dues deductions, keeps him 
paid up and in good standing with his organization 
and keeps his insurance paid so that he is protected 
at all times. To deprive him of that right to protect 
himself simply because he was not a member of the 
union representing the craft of his work would 
definitely be prejudicial. This would be particularly 
so if the employee was of unsteady habits or forgetful 
because then to protect himself against these frailties 
he would be forced to join the union holding the bar- 
gaining agreement. Certainly, no such result was in- 
tended by the drafters of the amendment. 
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CONCLUSION. 

In conelusion, it is urged that the only logical and 
practical interpretation of the Railway Labor Act as 
amended, is that made by the District Court and set 
out in its opinion filed herein which holds that the 
check-off of dues agreement entered into between the 
B.R.T. and the Southern Pacific was legal, and that, 
‘‘the employee is not tied as far as payment of dues 
is concerned to the union holding the contract with 
the carrier, but rather to the union in which he holds 
membership.’’ This is the same interpretation that 
has been placed upon the amendment by other operat- 
ing unions and other railroads throughout the coun- 
try (T.R. 94, 95). The Order of Railway Conductors 
and Brakemen have an identical check-off agreement 
(Tr. 100) and the S.U.N.A. has an identical agree- 
ment with Southern Pacific covering its members and 
applicable to those who might work at times in train 
service. It is therefore respectfully submitted that the 
judgment of the District Court be affirmed. 

Dated, Oakland, California, 

September 28, 1956. 
HILpEBRAND, Brtts & McLeop, 
Attorneys for Appellees. 
D. W. Brosst, 
Of Counsel. 
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In the United States District Court for the Northern 
District of California, Southern Division 


Southern Pacific Company, | 
a corporation, 
Plaintiff, 
pe No. 35,058 
Switchmen’s Union of North America, 
a Voluntary Association, et al., 
Defendants. 


Burton Mason, 
W. A. Gregory 
65 Market Street 
San Francisco 5, California 
Attorneys for Plaintiff-Counterdefendant 


Roland C. Davis, 

Carroll, Davis & Burdick, 
Room 900 

301 California Street 
San Francisco, California 


Clifford D. O’Brien, 

343 South Dearborn Street, 

Chicago 4, Hlinois. 
Attorneys for Moving Defendants 
Switchmen’s Union of North America 


Hildebrand, Bills & McLeod, 

1212 Broadway 

Oakland 12, California 
Attorneys for Defendants 
Brotherhood of Railroad Trainmen 


MEMORANDUM OPINION 
Roche, Chief Judge: 


This is an action for declaratory relief brought by 
plaintiff, Southern Pacific Company, against the de- 
fendants Switchmen’s Union of North America (here- 
inafter referred to as Switechmen’s Union) and the 
Brotherhood of Railroad Trainmen (hereinafter re- 
ferred to as the Trainmen’s Union). This court has 
jurisdiction of the subject matter because this suit 
arises under a law regulating commerce, the Railway 
Labor Act (Title 45 U.S. C., See. 151 et seq.), par- 
ticularly Sec. 2, Eleventh of said Act (45 U.S. C., See. 
152, Eleventh). The complaint in said action alleges 
that the amount involved in controversy exceeds 
$3,000.00. 


The defendants have moved for summary judgment 
and the Court will dispose of this matter on the record 
before it. The only issue presented is the legal one of 
whether under the Railway Labor Act (45 U. 8. C., 
Sec. 151, et seq.) an agreement was lawfully entered 
into between the Southern Pacific and the Trainmen’s 
Union, which agreement provides for the deduction 
of dues of members of the Trainmen’s Union who are 
in the employ of the Southern Pacific, notwithstand- 
ing the fact that certain members of the Trainmen’s 
Union are working as vardmen, and therefore are sub- 
ject to the collective bargaining agreement hetween 
the Southern Pacific and the Switechmen’s Union. 


1The National Mediation Board has certified the Switchmen’s 
Union as the exclusive collective bargaining representative of the 
eraft of yardmen. 
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The agreement in question was entered into on June 
23, 1955, effective August 1, 1955 and provides that 
the Southern Pacific will check off and pay over to 
the Trainmen’s Union ‘‘periodic dues, initiation fees, 
assessments and insurance’ from the wages of all 
members of the Trainmen’s Union employed by the 
Southern Pacific ‘‘in any of the services or capacities 
covered in Section (3) First (h) of the Railway Labor 
Act defining the jurisdictional scope of the First Di- 
vision, National Railroad Adjustment Board, upon 
the written and unrevoked authorization of a mem- 
ber.”’ The carrier and the Trainmen’s Union have 
applied the above described check-off agreement to 
the craft or class of yardmen at all times since the 
effective date of the agreement and the Southern Pa- 
cific has checked-off and paid over to the Trainmen’s 
Union the dues, initiation fees, assessments and insur- 
ance of such of the yardmen as joined or were mem- 
bers of the Trainmen’s Union and authorized such 
check-off. The Switchmen’s Union entered into an 
identical agreement with the Southern Pacifie on Au- 
gust 8, 1955, to be effective as of September 1, 1955. 


On September 8, 1955 the Switechmen’s Union took 
the position that the above check-off agreement vio- 
lated Section 2, Fourth of the Railway Labor Act in- 
sofar as it was applicable to yardmen. The Switch- 
men’s Union asked the Southern Pacific to cease giv- 
ing effect to the agreement insofar as it applied to 
vardmen. Southern Pacific refused so to do, and in 
order to resolve the controversy filed this suit for 
declaratory relief. 


Section 2, Fourth, of the Railway Labor Act (45 
U.S. C. A., Sec. 152, Fourth) insofar as here relevant 
provides: 


“at shall be unlawful for any carrier * * * to de- 
duct from the wages of employees any dues, fees, 
assessments, or other contributions payable to labor 
organizations, or to collect or to assist in the collec- 
tion of any such dues, fees, assessments, or other con- 
tributions. ”’ 


Section 2, Eleventh, of the Railway Labor Act (45 
U. 8. C. A., Sec. 152, Eleventh) insofar as here 
relevant provides: 

‘‘Notwithstanding any other provision of this chap- 
ter * * * any carrier or carriers defined in this chap- 
ter and a labor organization or labor organizations 
duly designated and authorized to represent em- 
ployees in accordance with the requirement of this 
chapter shall be permitted— 

* * * 

‘“(b) to make agreements providing for the deduc- 
tion by such carrier or carriers from the wages of its 
or their emplovees in a craft or class and payment to 
the labor organization representing the craft or class 
of such employees, of any periodic dues, initiation 
fees, and assessments * * *, 


[‘‘(¢) The requirement of membership in a labor 
organization in an agreement made pursuant to sub- 
paragraph (a) of this paragraph shall be satisfied, as 
to both a present or future employee in engine, train, 
vard, or hostling service, that is, an employee engaged 
in any of the services or capacities covered in the 
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First Division of paragraph (h) of section 153 of 
this title, defining the jurisdictional scope of the First 
Division of the National Railroad Adjustment Board, 
if said employee shall hold or acquire membership in 
any one of the labor organizations, national in scope, 
organized in accordance with this chapter and ad- 
mitting to membership employees of a craft or class 
in any of said services; and no agreement made pur- 
suant to subparagraph (b) of this paragraph shall 
provide for deductions from his wages for periodic 
dues, initiation fees, or assessments payable to any 
labor organization other than that in which he holds 
membership:] * * * 


[That nothing herein or in any such agreement or 
agreements shall prevent an employee from changing 
membership from one organization to another organ- 
ization admitting to membership employees of a craft 
or class in any of said services. ] 

[(d) Any provisions in paragraphs Fourth and 
Fifth of this section in conflict herewith are to the 
extent of such conflict amended. | 


It is Southern Pacifie’s and the Trainmen Union’s 
position that Section 2, Eleventh (b) of the Railway 
Labor Act which authorizes the making of dues deduc- 
tion agreements generally, must be read in conjunc- 
tion with the next following subsection of Section 2, 
Eleventh. The latter (Scetion 2, Eleventh (c)) spe- 
cifically provides that the requirement of membership 
in a labor organization, under a union shop agree- 
ment made pursuant to the Act, shall be satisfied, as 
to employees in engine, train, yard, or hostling serv- 
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ice, if the employee holds or acquires membership in 
any one of the labor organizations national in scope, 
which are organized in accordance with the act and 
admit to membership employees of a craft, or class 
in any of the said four services. 


The record in this case reveals that in the railroad 
industry men whose principal employment is in one 
eraft, for example, the craft of brakemen, are oc- 
casionally, and sometimes frequently employed as 
members of another craft, for example, as conductors 
or as yardmen. In view of the interchangeable nature 
of the employment, it would seem that the only rea- 
sonable and workable interpretation of the statutes 
herein considered is that the union to which said man 
belongs shall have the right to enter a dues deduction 
agreement with the carrier, a right which is provided 
for in all of the contracts shown to the Court, includ- 
ing the contract of the Switchmen’s Union itself. 


Substantiating this conclusion is the report of the 
Committee on Labor and Pubhe Welfare in Senate 
Report No. 2262 (81st Cong., Second Session, 1950, 
page 4819) in which is set forth the purposes and 
background of the legislation now before the court 
for construction and which states in part as follows: 


‘*S. 3295 is intended to relax the prohibition con- 
tained in paragraphs fourth and fifth of Section 2 of 
the Railway Labor Act against all forms of union 
security agreements and against the deduction from 
the wages of employees of ‘any dues, fees, assess- 
ments, or other contributions payable to labor organ- 
izations.’ 
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The bill would also permit a carrier and a labor 
organization duly authorized to represent employees 
under the act to enter into agreements providing for 
the check-off from the wages of employees of periodic 
dues, initiation fees, and assessments. Here, too, the 
bill does not impose such an agreement; it merely per- 
mits a carrier and a labor organization, through the 
voluntary processes of collective bargaining, to in- 
elude a check-off provision in the collective contract. 


The present prohibitions against all forms of union 
security agreements as devices for establishing and 
maintaining company unions, thus effectively depriv- 
ing a substantial number of employees of their right 
to bargain collectively. It is estimated that in 1934 
there were over 700 agreements between the carriers 
and unions alleged to be company unions. These agree- 
ments represented over 20 percent of the total number 
of agreements in the industry. 


It was because of this situation that labor organiza- 
tions agreed to the present statutory prohibitions 
against union security agreements. An effort was made 
to limit the prohibition to company unions. This, 
however, proved unsuccessful; and in order to reach 
the problem of company control over unions, labor 
organizations accepted the more general prohibitions 
which also deprived the national organizations of seek- 
ing union security agreements and check-off pro- 
visions. It is thus clear that these organizations did 
not oppose union security and check-off agreements 
as such but merely their use as a means of carrier 
control over the bargaining process. 


Since the enactment of the 1934 amendments, com- 
pany unions have practically disappeared. Labor or- 
ganizations representing employees in industries cov- 
ered by the Railway Labor Act now seek to gain for 
themselves the right to bargain collectively with re- 
gard to union-shop agreements and check-off. This 
right is possessed by unions representing employees 
in industry generally. Your committee is of the opin- 
ion the right should now be extended to labor organ- 
izations subject to the Railway Labor Act. ]’’ 


It can be seen from the above that the abuse at 
which prior legislation had heen directed was the use 
of dues deduction agreements as a means of carrier 
control over the bargaining process. Since company 
unions ‘‘have practically disappeared’’ it was the 
legislature’s intent to give “‘labor organizations cov- 
ered by the Railroad Labor Act * * * the right to 
bargain collectively with regard to union-shop agree- 
ments and check-off’’, a right possessed by unions 
representing employees in industry generally. 


In conclusion, the Railway Labor Act, Section 2, 
Eleventh, Subdivision (c) (45 U.S. C. A., See. 152, 
Eleventh (¢) provides that no agreements for deduc- 
tions from an employee’s wages or dues, initiation 
fees, or assessments are to be made by the carrier 
payable ‘‘to any labor organizaton other than that 
in which he holds memhership.”’ This provision, con- 
sidered in the light of the overall legislative intent to 
give the railroad unions the rights possessed by union 
in industry generally, indicates that the employee is 
not tied as far as payment of dues is concerned to the 
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union holding the contract with the carrier, but rather 
to the union in which he holds membership. 

In accord with the foregoing it is hereby declared 
that the said ‘‘Dues Deduction Agreements”’ herein- 
above described are wholly valid and enforceable, and 
in accordance with the terms of the Railway Labor 
Act. 

Dated: March 5, 1956. 


Michael J. Roche 
Chief Judge, U.S. District Court 


